
The plaintiff in a lawsuit against the state De-
partment of Transportation over a fatal train/car
collision at a Goose Creek
crossing could not recover
damages, even though the
agency was aware of problems
with the signal, the appeals
court has ruled.

In an opinion issued May
20, the panel said that SCDOT
had no duty to protect themotorists from any dan-
gerous condition created by the faulty signal.

The court said that the plaintiff— the personal
representative for two adults who died in the crash
and the guardian for the surviving child — also
failed to show that any actions or omissions on
SCDOT’s part were the proximate cause.

The case is important because it shines light on
what degree of liability the state highway depart-
ment will bear in certain railroad crossing wrecks.

Not much, according to the ruling in Platt v.
CSX Transportation and S.C. Dep’t of Trans-
portation (South Carolina Lawyers Weekly No.
011-106-08, 13 pages). Judge Ralph KingAnder-
son Jr. wrote the opinion, and Judge Thomas E.
Huff concurred. Judge ThomasW. Kittredge con-
curred separately.

SCDOT’s lawyer, Jonathan J. “J.J.” Anderson
of Charleston, declined to comment pending fur-
ther proceedings.

Translated fromFrench,
the term prêt-a-porter
means “ready to wear.”
But it creates some

grumblings among
American attorneys: Ready

to wear what, exactly?
Power suits and dresses are

classics that never die, some
say.

For others, that apparel is so
last-century.

Well, maybe not last-
century, but perhaps not the
most important thing about
running a successful law office.

So said Beth Leone, whose
Raleigh, N.C., firm has a liberal
dress policy that encourages
employees to wear what’s
comfortable. Jeans are OK on a
daily basis, and a new law clerk
even gets to wear her eyebrow
ring.

“Bottom line: It strictly
comes down to employee
retention,” said Leone. “It’s
expensive to replace an
employee. This policy doesn’t

cost me a dime.”
That doesn’t mean

that Leone, who founded
the firm with Carridy

Bender and Jennifer Seate in
December 2006, made a
flippant decision to allow casual
attire in the office.

“We obviously had concern
about how this would appear to
people coming to the firm,”
said Leone. “We’ve got
clients, mediators and defense
attorneys who come here. But
my client base tends to be the
average Joe, the average
blue-collar worker, and I
think they feel more
comfortable when they’re
sitting across my desk and
I’m wearing jeans and can
kickmy feet up and still talk
intelligently and very
professionally about their
case.”

Of course, there are
always times to hit the
judicial runway in style.

On deposition days or in
court, the attorneys don’t
hesitate to glam up in more
formal business attire.

That’s the kind of pose
lawyers should strike every
day, according to PresslyM.
Millen, a trial attorney in
the Raleigh office of
� See CASUAL on PAGE 21

Fashion Facelift
Lawyers toss ties and doff dresses

as some law firms go casual
BY GREGORY FROOM

Editor

BY DIANA SMITH
Staff Writer

Vol. 7, No. 39 Cite This Page: 07SCLW0705 May 26, 2008 $7.00 per copy Columbia, S.C.

hhttttpp::////wwwwww..ssccllaawwyyeerrsswweeeekkllyy..ccoomm

Criminal
The trial court properly quashed the
respondentʼs indictment for posses-
sion of a handgun while under the
age of 21 since the criminal statute
making such possession illegal is
unconstitutional, the Supreme Court
ruled in State v. Bolin.

Page 18

Licenses & Permits
The ALC properly refused to consider
the existence of a restrictive covenant
in determining whether to grant the
respondentʼs petition for a beer and wine
permit, the Court of Appeals ruled in
SGM-Moonglo, Inc. v. S.C. Dept. of
Revenue.
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State owed no duty to
motorists in railroad
crossing crash, despite
notice of faulty signal

The estate of a woman who was killed when her
car skidded off a slick Edgefield County road and
flipped into a stream has settled its claim against the
state highway department for $225,000.

The suit alleged that the S.C. Department of Trans-
portation was negligent in failing to reinstall guardrails
at the culvert — although the safety equipment had
been in place 60 years ago, but later removed.

One of the plaintiff’s lawyers, Nathan Hughey of
Mount Pleasant, said SCDOT admitted in depositions
that guardrails would have prevented the death.

“DOT’s response was, ‘We’re real poor and we can’t
afford to go fixing things,’” Hughey told Lawyers Weekly. 

“We thought we could blow that out of the water
by mentioning that they had just built a $60 million
bridge in Charleston,” he said. 

When SCDOT didn’t take remedial action after the
wreck, Edgefield County installed guardrails for less
than $10,000, according to Hughey. 

He said it is usually difficult to eke out a settlement
check from the state agency. “There’s not usually a lot
of incentive for them to settle these cases.”

The case is Oliphant v. S.C. Dep’t of Transporta-
tion, Edgefield County Civil Action No. 05-CP-19-
0288. Columbia attorneys Neal M. Lourie and Tish D.
Alleyne also represented the plaintiff.

The settlement was reached last month.
SCDOT’s lawyer had not returned Lawyers

Weekly’s call by press time.
Background

The wreck occurred on the evening of Feb. 26,
2004, on McCreight Road near Johnston. 

� See GUARDRAILS on PAGE 22

Company
settles claims
over fatal 
I-85 wreck

SCDOT pays $225,000 to settle claim over fatal wreck on icy Edgefield Co. road

See opinion 
digest for 
Platt v. CSX
Transportation
on page 20.

Plaintiff claimed culvert 
should have had guardrails 

The plaintiff in Oliphant claimed guardrails would have prevented
the decedentʼs car from skidding off an icy road into a stream.
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Personal
Injury

Cell phone
liability: 
Getting the
signal yet?

��    See Verdicts & Settlements, page 7
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GUARDRAILS: Lawyer says settlements with state highway department are rare, difficult
� Continued from PAGE 1

The driver and her niece were driving
back from choir practice. As the car ap-
proached the culvert, it began to slide on
snow and ice. The driver lost control, and
the car flipped into the water below.

The driver survived the initial impact, ac-
cording to the plaintiff’s case report. Rescue
workers heard her cries while she was
pinned in the car and soaked in icy water,
but they were unable to free her before she
died. Her niece lived.

Theories Of Liability
Hughey said his client faced formidable

obstacles in the Tort Claims Act suit, which
required him to approach SCDOT liability
from several directions.

“The DOT essentially has immunity
from claims that are related to snow and ice.
So, we couldn’t go in that direction in this
case, even though the accident initially hap-
pened because there was snow and ice on
the road,” Hughey said.

He abandoned plans to pursue a claim
against SCDOT based on its alleged failure
to salt and sand the culvert during the in-
clement weather.

Another hurdle: discretionary immunity.

“DOT generally has immunity for things
that they have discretion to make the deci-
sion on,” Hughey said. 

According to him, SCDOT initially
maintained that guardrails were not manda-
tory and it was left to the agency’s discre-
tion whether to put them in.

To counter that argument, Alleyne, another
of the plaintiff’s lawyers, interviewed a long-
time resident of the area. He told her that back
in the 1940s, there used to be a wooden bridge
over the culvert — and it had guardrails.

“We seized on that,” Hughey said.
“We argued that you certainly shouldn’t

take a structure that already has guardrails
and replace it with one that doesn’t have
them,” he said.

Not only did the resident remember that
the guardrails used to be there, but he also
had urged the highway department to put
them back, according to Hughey.

“He said that he had complained succes-
sively to the DOT through about four differ-
ent administrations, saying this was an
unsafe road,” he said.

After the accident, the local newspaper
wrote about the incident and revealed that
others had complained about the lack of
guardrails at the site, according to Hughey.

plaintiff’s treating doctors is also important
because it’s something that is difficult for a
defendant to overcome, practitioners said. 

Albrecht is convinced that these were all
factors in the favorable award his clients re-
ceived in the defective cement truck matter. 

“The plaintiffs were nice people and be-
lievable,” he said. “And we had pretty good
medical testimony to show they were in good
health before the accident.”

Editor’s note: This article originally ap-
peared in our sister publication, Minnesota
Lawyer.

significant injury and you come in with a
low-ball number, most times you can expect
an unhappy result.” 

Similarly, plaintiffs’ attorneys said that it’s
important to have a likable client who can
easily demonstrate his or her damages with-
out exaggerating them. 

“Credibility is incredibly important,” said
Zimmer. “You hope your client is credible;
that is key. … He or she had better be telling
the truth and concede when there are things
that hurt the case.” 

Credible, sincere testimony from the

categories, like past and future medical ex-
penses and wage loss, if applicable. 

“I think it’s a mistake not to give them a
number,” said Feeney. A jury can make an
award and think it’s good and fair, when in
actuality it’s very low, he explained. 

Use a visual aid and provide a logical ex-
planation for each of the damages categories,
Rambow suggested. “Show them why the
plaintiff should get this amount.” 

When it comes to past and future pain and
suffering, however, many plaintiffs’ attorneys
prefer to suggest guidelines rather than hard
numbers. 

Defense attorneys usually give the jury an
amount to contemplate as well. 

“What you are trying to do is engage the
jury in a reasonable assessment of the plain-
tiff’s claim,” said Kelly. “If you can’t be rea-
sonable, don’t try that case. You may or may
not convince a jury that your position is cor-
rect.” 

Credibility Is Key
When trying a damages-only case,

whether representing the plaintiff or the de-
fendant, maintaining credibility with the jury
is imperative. 

“It’s particularly important to not be per-
ceived to be overreaching,” said Kelly. He
explained that most jurors come in reluc-
tantly, having other things to do, and don’t
want their time wasted. 

“You don’t want to present them with a
frivolous characterization or assessment of
the plaintiff’s harm,” he said. “If it’s a case of

DAMAGES: Lawyers advise giving the jury a specific figure for reasonable compensation
� Continued from PAGE 8

ing only damages is a way to avoid having
jurors hear from an unlikable defendant. Or,
in cases of aggravated liability — like a car
accident where one party was drinking — ad-
mitting responsibility allows the jury to con-
centrate on damages and not the acts that led
to the crash. 

“We use it to take emotion out of [the
trial],” Godfrey pointed out. 

Feeney agreed. “If damages only are tried,
then damages won’t get tainted by what hap-
pened,” he said. 

In effect, admitting liability may actually
be a way for a defendant to mitigate damages. 

If the jurors don’t like the defendant’s be-
havior or attitude, they may punish the de-
fendant by giving the plaintiff a larger award,
explained Minneapolis personal injury attor-
ney Michael Zimmer. “There is a bleed-over
effect,” he said. 

Those are the cases where, as a plaintiff’s
attorney, you hate to see the defendant admit
responsibility, Zimmer acknowledged. “But
my argument is that you can’t just admit lia-
bility with the hope that the jury only gets to
hear part of the story,” he said, adding that ju-
rors need to have a full understanding of what
happened. 

Reasonable Relief
Plaintiffs’ attorneys say they almost al-

ways provide the jury with an amount they
think would reasonably compensate the
plaintiff for his or her damages in particular

“DOTʼs response was, ̒Weʼre real
poor and we can t̓ afford to go fixing
things.̓  We thought we could blow
that out of the water by mentioning
that they had just built a $60 
million bridge in Charleston.”

Nathan Hughey,
represented plaintiff

“I don t̓ want the jury focused on
liability if it̓ s actually pretty clear.
That can tend to irritate a jury.”

Paul Godfrey,
defense attorney

“One article was entitled ‘Tragedy at
bridge could have been prevented.’ It had a
local resident saying that he had complained
to Rep. [James] Clyburn about the dangers
of this bridge, and that Clyburn had assured
him that something was going to be done
about it,” he said.

During depositions, Rep. Clyburn testi-
fied that he had informed state officials
about the conditions at the culvert, according
to Hughey.
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